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MEMORANDUM 

 
 Gallet Dreyer & Berkey, LLP 
 
 

 
 

 
 845 Third Avenue, 8th Floor, New York, NY 10022  

 
 
 Telephone: (212) 935-3131 - Facsimile: (212) 935-4514       

 
DATE: July 31, 2013 
 
TO: Clients and Managing Agents 
 
FROM: Marc J. Luxemburg 
 
RE: Update Regarding The Cooperative and Condominium Tax Abatement 
  
Following our memorandum of March 20, 2013, the State Legislature subsequently passed a bill that further 
amended the Cooperative/Condominium Tax Abatement.  The law now allows apartments owned by a 
trust “solely for the benefit of persons who would otherwise be eligible for an abatement” to qualify as a 
primary residence, and thus be eligible for the full abatement.  Presumably this is intended to apply to 
trusts where the grantor and family continue to reside in the apartment.  Apartments owned by corporations, 
LLCs or other entities , or non-compliant trusts, are still not eligible. 
 
CREDITING AND RECAPTURE OF ABATEMENT AMOUNTS 
 

• For the tax year 2012/13 the Department of Finance (“DOF”) credited the cooperative or 
condominium with 100% of the projected abatement.  Subsequently, the legislation reduced benefits 
for non-primary owners by 50%.  The City will accordingly recapture the amount of the reduced 
benefit.  The DOF will add to the tax bill for each of the four quarters of the 2013/14 fiscal year, one-
quarter of the recaptured amount for the non-primary residents. 

 
If the cooperative has not yet credited shareholders’ maintenance bills with the full amount of 

the 2012/13 abatement (prior to non-primary discount), the cooperative can be made whole at this 
point by simply crediting the non-primary residents with only one-half of the 2012/13 abatement.   

 
If the cooperative has already credited its shareholders with 100% of the 2012/13, abatement, 

it will need to recapture from those shareholders who are not primary residents, the 50% of the benefit 
that the City will be billing it, as noted above.  If the non-primary resident continues to own the 
apartment for the duration of the 2013/14 fiscal year, this should not be a problem.   

 
However, if the non-primary shareholder sells the apartment before the coop has recaptured 

the reduced amount, the cooperative will need to require the selling non-primary owner to pay any 
unrecaptured amount to the cooperative at closing.  The board should pass a resolution to this effect, 
and cause a notice of the policy to be sent to all shareholders to advise them of the policy change.   

 
• For the tax year 2013/14, DOF will only provide a credit of the 25% reduced benefit for non-

primary owners on the July 1 tax bill, so the coop will not be out-of-pocket if it only credits the non-
primary owner with such 25%.   
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 Some buildings have taken the position that as a result of the non-primary status of the selling 
shareholder, if the purchasing shareholder is a primary resident, such shareholder is losing out on 
three-quarters of the abatement benefit that would otherwise have been due.  If the Board assesses the 
shareholders to recapture the abatement benefits, the purchasing shareholder will be paying 100% of 
the assessment but only receiving 25% of the abatement, and will thus be forced to fund the 
difference.   
 
 In order to alleviate this perceived inequity, some boards are requiring a selling non-primary 
shareholder to deposit with the corporation at the time of closing the other 75% of the abatement that 
would have been due, to make both the building and the purchaser whole.  Again, if the board decides 
to adopt such a policy, then it is strongly recommended that shareholders be notified of the policy and 
that the admissions package be modified to specifically include such requirements as part of the 
closing procedure. 

 
Please call us if you would like to discuss any of the foregoing issues. 
 

 
 
Marc Luxemburg 
mjl@gdblaw.com 
 


